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St. Cyr Rule Affording Relief to Certain Criminal Aliens

Q1. What isthepurposeof therule?

Al.  Thisproposed rule implementsthe U.S. Supreme Court’sdecisonin INSv. &. Cyr, 121 S.Ct. 2271
(2002). It setsforth procedures for certain lawful permanent residents to apply for discretionary relief
from deportation or remova under former section 212(c) of the Immigration and Nationdity Act
(INA).

Background:

The S. Cyr case resulted from five years of litigation involving the gpplication of two Satutes that
Congress enacted in 1996. Thefirgt statute -- the Antiterrorism and Effective Desth Pendlty Act
(AEDPA) enacted on April 24, 1996 -- barred section 212(c) relief for permanent resident diens with
very serious crimina convictions. The second satute -- the [llegal Immigration Reform and Immigrant
Responsbility Act (IIRIRA) enacted six months later -- diminated section 212(c) rdlief dtogether.

Under the government’ s interpretation of AEDPA and IIRIRA, dligibility for section 212(c) rdlief was
determined based upon the date the dien applicant was placed in deportation or removal proceedings.
The government had aso argued that the bar to relief gpplied to aiens with relief goplications that were
pending on the date of AEDPA’ s enactment.

In &. Cyr, however, the Supreme Court disagreed with the government’ sinterpretation. The Court
held that Congress did not clearly intend to apply the AEDPA amendments to diens who were placed
in deportation proceedings before the statute’ s enactment, or to dienswith relief gpplications pending
on the date of enactment. The Court further held that applying the satute to these diens may attach
unexpected consequences to their past crimina conduct -- that is, it would deprive them of the
opportunity to apply for section 212(c) relief for which they were digible at the time of their convictions
by pleaagreement. Thus, the Court concluded that, notwithstanding AEDPA and IIRIRA, diens
whose convictions were obtained through plea agreements could still apply for section 212(c) relief, if
those diens, notwithstanding those convictions, would have been digible for section 212(c) relief under
the law that wasin effect at the time of their pless.
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Q2.

A2

Q3.

A3.

Who will benefit from the St. Cyr rule?

Conggtent with the . Cyr decison, only diens who entered into plea agreements prior to the
enactment of AEDPA or IIRIRA will be digible to gpply for section 212(c) relief. The rule does not
benefit aliens who were found guilty asaresult of atria because the . Cyr decison focused primarily
on an dien’ s reiance on section 212(c) relief as an inducement for entering into a plea agreement.

Under the rule, dienswho pleaded guilty to crimes prior to the enactment of AEDPA on April 24,
1996, may apply for section 212(c) asit existed prior to that date. Section 212(c), asit existed prior to
April 24, 1996, was available to most lawful permanent residents who had resided in the United States
for at least seven years. It was not avallable to aiens who had been convicted of one or more
aggravated felonies and had served aterm of imprisonment of at leest five years.

Alienswho pleaded guilty to crimes after April 24, 1996, but prior to IIRIRA’ s effective date of April

1, 1997, may apply for section 212(c) rdlief asit existed during that time period. The verson of section
212(c) that existed during that time period was the verson modified by AEDPA. AEDPA restricted
the availability of section 212(c) rdief and made it unavailable to aiens who were deportable by reason
of their convictions for certain crimina offenses, including aggravated felonies, controlled substance
offenses, certain firearms offenses, espionage, or more than one crime of mord turpitude.

Aliens who pleaded guilty to crimes on or after April 1, 1997, would remain ingligible for section
212(c) relief because section 212(c) was repedled as of that date.

What arethe dligibility requirementsfor section 212(c) relief?

The basic requirements for section 212(c) relief are established by statute and by case law. These
requirements were modified to comport with the &. Cyr decison. They are;

* Thedienisnow alawful permanent resident (or was alawful permanent resident prior to
recaiving afind order of deportation or remova).

* Thedienisreturning to alawful, unrdinquished domicile of seven consecutive years (or
was alawful permanent resident who had established alawful, unrdinquished domicile of
Seven consecutive years prior to receiving afina order of deportation or removal).

» Thedienisnot subject to deportation or remova on the grounds of terrorism or nationa
security. In addition, the dien must not be unlawfully present in the United States fter a
previous immigration violation, or have been convicted of afirearms offense, or have been
convicted of an aggravated felony offense (or offenses) for which he served at lesst five
yearsin prison.
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Q4.

A4.

Q5.

A5.

This rule does not gpply to diens who have departed and are currently outsde the

United States, dienswho haveillegdly returned to this country after deportation or removd,
and dienswho are present in the United States without having been admitted or paroled.
These diens are not igible to gpply for section 212(c) relief under therule. For additiona
information, see Question 8.

Because a conviction for an aggravated felony can render a lawful permanent resdent
ineligible for section 212(c) relief, how does the expansion of the definition of aggravated
felony by I1RIRA affect thisrule?

The current definition of aggravated felony is much broader today than it was prior to the enactment of
IIRIRA, which expanded the categories of crimes consdered to be aggravated felonies. The Supreme
Courtin &. Cyr did not address the application of the expanded aggravated felony definition to
pending cases, because it was not at issue. But Congress did providein [IRIRA that the expanded
definition shal be applied to “al actions taken on or after” the date of 1IRIRA’s enactment (September
30, 1996), “regardless of when the conviction occurred.”

Therefore, any lawful permanent resident, regardless of the date of his plea agreement, is subject to the
expanded definition of aggravated felony, but the dien will only be rendered indigible for section 212(c)
relief if the bagsfor his deportation or remova from the United Statesis a conviction for an aggravated

fdony.

How does a lawful permanent resdent who hasa final order of deportation or removal but is
eligible under thisrule apply for section 212(c) relief?

A lawful permanent resident who is the subject of afina order of deportation or remova mugt filea
“gpecid motion to seek 212(c) relief” with the Immigration Court or the Board of Immigration Appeds
(BIA), whichever last had hiscase. Evenif the dien has previoudy filed amotion to reopen or amotion
to reconsder with the Immigration Court or the Board on other grounds, he must now file a separate
“gpecid motion to seek 212(c) reief.”

If the dien previoudy filed an goplication for section 212(c) reief, he or she must file a copy of that
goplication or a copy of anew gpplication and supporting documents with the motion. If the dlien has
not previoudy filed an gpplication for section 212(c) reief, the dien must submit a copy of hisor her
completed application and supporting documents with the motion. If the motion is granted, the dien
must file the gpplication and pay the required filing fee. An dien who previoudy paid the fee and filed
an gpplication for section 212(c) rdief (Form 1-191) will not be required to pay anew filing fee. An
dien may file only one “specid motion to seek 212(c) rdief” for purposes of establishing digibility under
thisrule
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Q6.

AG.

Q7.

AT.

Q8.

A8.

How does a lawful permanent resdent who iscurrently in a deportation or removal proceeding
and isdligible under thisrule apply for section 212(c) relief?

A lawful permanent resdent who is currently in a deportation or remova proceeding before an
Immigration Judge should file a section 212(c) application pursuant to this rule, or request areasonable
period of time to submit an gpplication pursuant to thisrule. If the aien has previoudy filed an
goplication, he or she may file a supplement to the existing section 212(c) application.

How does a lawful permanent resident who currently has an appeal pending before the Board
of Immigration Appeals (BIA) apply for section 212(c) relief?

In order to file a section 212(c) gpplication, alawful permanent resident with a pending apped should
file with the BIA amotion for remand to the Immigration Court, or amaotion to supplement his or her
exiging section 212(c) gpplication on the basis of his digibility for such reief pursuant to thisrule. If
the dien gppearsto be sautorily digible for relief under thisrule, the BIA will remand the caseto the
Immigration Court for adjudication, unlessthe BIA choosesto exercise its discretionary authority to
adjudicate the matter on the merits without a remand.

Why can’t aliens who have been deported apply for thisrelief from over seas?

As dtated earlier, this rule does not apply to:

» Alienswho have departed the United States and are currently outside the country, or

* Alienswho haveillegdly returned to this country after deportation or removal, or

* Alienswho are present in the United States without having been admitted or paroled. These diens
are not digible to gpply for section 212(c) relief under the rule.

During the five-year litigation period, the government took steps to avoid deporting any dienswho
could establish digihility for relief under the law in effect a the time their gpplications were adjudicated.
Generdly, if an dien was denied 212(c) rdief on digibility grounds and appeaed, deportation would be
stayed pending further review of the case by the BIA or by afederd court.

INS and EQIR dso indtituted a“hold” policy at various periods of time, during which the BIA hddin
abeyance cases of diensin anticipation of a precedent-setting decison by afederd circuit court or by
the U.S. Supreme Court.

These policies enabled diens to remain in the United States while they continued exhaugting the avenues
of relief availableto them. Asareault, we believe that dienswho are covered by S. Cyr are dill inthe
country, while those who are not -- i.e,, dienswho were clearly indligible for section 212(c) relief under
the pre-1996 law, or aiens who were denied section 212(c) relief after afull hearing on the merits, or

aienswho did not contest the denia of section 212(c) rdlief -- have been deported. We do not believe
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that these deported diens would have avdid clam to relief under St. Cyr and, therefore, they should
not be permitted to apply for such relief from oversess.

- EOIR -
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